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I. INTRODUCTION

Defendant, Michael Earl Hunt, appeals the judgment entered after he pled no
contest to one count of transporting cocaine in violation of Health and Safety Code
section 11352, subdivision (a). Defendant transported the cocaine on March 7, 2012. As
we will discuss in detail, pursuant to a plea bargain: defendant was sentenced to nine
years in prison; the execution of sentence was suspended; and defendant was placed on
probation. The trial court imposed a Penal Code’ section 1202.4 subdivision (b)(1)
minimum $240 restitution fine. In addition, the trial court imposed and stayed a section
1202.45 parole restitution fine. Despite the fact defendant was placed on probation, no
section 1202.44 probation restitution fine was assessed. In the published portion of this
opinion, we address whether a section 1202.45 parole or section 1202.44 probation
restitution fine should have been imposed and stayed. We conclude that even though the
execution of sentence was suspended, the section 1202.44 restitution fine should have

been assessed and stayed.

Il. PROCEDURAL SETTING

Defendant pled no contest to the cocaine transportation charge in count 1 of the
information. Defendant also admitted he had: sustained a prior serious felony conviction
for robbery within the meaning of sections 667, subdivisions (b) through (i) and 1170.12;
served a prior prison term (8 667, subd. (b); and sustained a prior felony drug conviction
(Health & Saf. Code, 8 11370.2). The trial court dismissed the prior serious felony
conviction within the meaning of sections 667, subdivisions (b) through (i) and 1170.12
on the ground of its age. The parties agree defendant’s prior robbery conviction render
him ineligible for a felony county jail sentence. (8 1170, subd. (h)(2).) Pursuant to the

plea agreement, the trial court dismissed count 2 of the information which had charged

! All further statutory references are to the Penal Code unless otherwise indicated.
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defendant with possession of cocaine for purposes of sale. (Health & Saf. Code,

§ 11351.5.) On July 26, 2012, defendant was sentenced to prison for nine years, which
consisted of: the high term of five years for count 1; plus three years for the prior drug
conviction; and one year for the prior prison term enhancement. Execution of the
sentence was suspended and defendant was placed on formal probation for three years.
Defendant was ordered to pay a restitution fine of $240 (§ 1202.4) and a parole
revocation restitution fine of $240 (§ 1202.45) which was suspended unless parole was
revoked. No section 1202.44 probation restitution fine was imposed. Defendant was
ordered to pay: a $30 criminal conviction fee (Gov. Code, § 70373, subd. (a)(1)); a $40
court operations assessment (8 1465.8, subd. (a)(1)); and only a $30 criminal laboratory
fee. (Health & Saf. Code, 8 11372.5, subd. (a).) Defendant received a total presentence
custody credit of 284 days consisting of 142 days of actual custody plus 142 days of

conduct credit.

[11. DISCUSSION

[Part 111(A) is deleted from publication.]

A. Unpublished Discussion

The following facts were taken from the section 1538.5 motion to suppress
hearing held after defendant waived his preliminary hearing right. On March 7, 2012,
Los Angeles Police Officer David Braun was conducting a narcotics investigation of
defendant. Prior to that date, Officer Braun received information that defendant was
involved in narcotics dealing in the area of Pico Boulevard and La Brea Avenue.
Officer Braun was given defendant’s name, car and physical description. The car was
described as a brown Cadillac. Defendant had such a Cadillac registered in his name.

Officer Braun’s partner, Detective Gonzalez, spoke with someone in the probation



department. Detective Gonzalez was told that the Los Angeles County Superior Court
database showed defendant was still on probation as of March 7, 2012.

Officer Braun drove to the area of Pico Boulevard and La Brea Avenue. Officer
Braun observed defendant at an automated teller machine. Defendant began walking
towards a brown Cadillac. Defendant got into the Cadillac on the driver’s side. Officer
Braun knew that the brown Cadillac was registered to defendant. Further, Officer Braun
knew defendant’s driver’s license was suspended. After defendant started the engine, he
put the Cadillac into reverse. Officer Braun stopped defendant for driving with a
suspended license and to conduct a probation compliance search. Officer Braun asked
defendant for permission to search the Cadillac. Defendant stated: “You could go ahead
and check. I don’t have anything.” Officer Braun found two bindles of cocaine base
directly underneath the driver’s side of the Cadillac.

Defendant testified at the motion to suppress hearing. Defendant denied getting
into the Cadillac. Rather, the officers approached him when he was outside the Cadillac.
They handcuffed him and indicated they wanted to search the Cadillac. Defendant told
the officers: “‘I’m not on probation or parole or nothing. Why are you messing with
me?’” The officers told him they had checked and defendant was on summary probation.
The officers did not ask his permission to search the Cadillac. Defendant denied
consenting to the search. On cross-examination, defendant admitted that his license was
suspended. According to defendant, a brother-in-law, who was sitting in the passenger
seat, was going to be driving.

Defense counsel argued defendant had been placed on probation in Los Angeles
County Superior Court case No. SA069369 on January 16, 2009. And, probation was
revoked and a bench warrant was issued on March 4, 2010, for failure to appear.
Probation was reinstated on May 17, 2010. There was no indication from the clerk’s
May 17, 2010 minutes, that defendant was found in violation of probation. This was
because there were no grounds to revoke probation.

The prosecutor argued the motion to suppress should be denied because the

officers were relying on the probation officer’s information that defendant was on
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probation. Thus, even if defendant was no longer on probation on March 7, 2012, the
officers conducted the search in good faith reliance on the information provided. And,
because the officers knew defendant had a suspended license, they had a right to stop and
arrest him and impound the Cadillac. The trial court continued the matter for the parties
to address whether defendant was still on probation at the time of the March 7, 2012
search. Defendant filed supplemental documents in support of his motion to suppress.
Defendant argued that there was no finding of a violation in case No. SA069369 so the
probation term was not tolled. The probation term had expired by the time of the March
7, 2012 search. The officers’ good faith reliance on the probation department was not
controlling based on United States Supreme Court decisions in Arizona v. Evans (1995)
514 U.S. 1, 16 and Herring v. United States (2009) 555 U.S. 135, 147. Defendant
asserted the probation officer relied on the trial court’s database which is “programmed to
routinely generate erroneous information regarding the active/inactive” status of
probation. At the continued hearing, the trial court denied the motion to suppress.
Defendant then pled no contest to count one and admitted the aforementioned prior
conviction and prison term allegations.

We appointed counsel to represent defendant on appeal. After examination of the
record, counsel filed an opening brief in which no issues were raised. Instead, counsel
requested this court to independently review the entire record on appeal pursuant to
People v. Wende (1979) 25 Cal.3d 436, 441. On October 24, 2012, we advised defendant
that he had 30 days within which to personally submit any contentions or arguments he
wished us to consider. On November 21, 2012, defendant filed a response in which he
raised the systemic error contention. It has no merit because there was substantial
evidence of consent and probable cause to search. We have examined the entire record
and are satisfied that appointed appellate counsel has fully complied with his
responsibilities. No argument exists favorable to defendant in the appeal. (Smith v.
Robbins (2000) 528 U.S. 259, 277-284; People v. Kelly (2006) 40 Cal.4th 106, 109-110;
People v. Wende, supra, 25 Cal.3d at p. 441.)



There is an error in the clerk’s minute order which states the restitution and parole
revocation fines were $200 rather than $240 each. As we will explain, the parole
restitution fine must be changed to a probation restitution fine. The minute order also
does not reflect the trial court’s oral imposition of a drug laboratory fee. The trial court’s
oral pronouncement controls over the clerk’s minute order. (People v. Mesa (1975) 14
Cal.3d 466, 471; People v. Hong (1998) 64 Cal.App.4th 1071, 1075-1076) The errors in
the minutes are subject to correction on appeal. (People v. Mitchell (2001) 26 Cal.4th
181, 185, 188; People v. Rosas (2010) 191 Cal.App.4th 107, 113-114).

We asked the parties to address whether the trial court erred in orally assessing a
$30 criminal laboratory analysis fee pursuant to Health and Safety Code section 11372.5,
subdivision (a). That section requires imposition of a $50 fee for each separate Health
and Safety Code section 11352 conviction. And, because the Health and Safety Code
section 11372.5, subdivision (a) criminal laboratory analysis fee is a fine, it is subject to a
number of additional assessments. (People v. Talibdeen (2002) 27 Cal.4th 1151, 1153;
People v. Martinez (1998) 65 Cal.App.4th 1511, 1522.) The fine is subject to a surcharge
and additional penalties as follows: a $50 state penalty under section 1464, subdivision
(@)(1); a $35 county penalty pursuant to Government Code section 76000, subdivision
(@)(1); a $10 Government Code section 76000.5, subdivision (a)(1) county additional
penalty for emergency medical services; a $10 state surcharge under section 1465.7,
subdivision (a); a $25 Government Code section 70372, subdivision (a)(1) state court
construction penalty (the amount payable in Los Angeles County); a $5 deoxyribonucleic
acid penalty pursuant to Government Code section 76104.6, subdivision (a)(1); and a $15
deoxyribonucleic acid state-only penalty under Government Code section 76104.7,
subdivision (a). (People v. Castellanos (2009) 175 Cal.App.4th 1524, 1528-1530.) The
oral pronouncement of judgment must be modified to include the foregoing. (People v.
Acosta (2002) 29 Cal.4th 105, 109, fn. 2; People v. Chan (2005) 128 Cal.App.4th 408,
425-426; People v. High (2004) 119 Cal.App.4th 1192, 1200.) And the clerk’s minutes

should be modified to reflect the additional surcharge and penalties.



[The balance of the opinion is to be published.]

B. The Parole Restitution Fine Must Be Modified To Be A Probation Restitution Fine

As noted, the execution of sentence was suspended. The trial court orally imposed
a $240 minimum parole restitution fine. In addition, the trial court imposed a $240
section 1202.45 parole restitution fine. No section 1202.44 probation restitution fine
was imposed. We asked the parties to brief the question of whether a section 1202.44
probation or section 1202.45 parole restitution fine should have been imposed.

Previously, we held in People v. Hannah (1999) 73 Cal.App.4th 270, 274-275 that
when the execution of sentence is suspended no section 1202.45 parole restitution fine
may be imposed. Hannah was decided before section 1202.44 was adopted in 2004.
(Stats. 2004, ch. 223, 8 3, pp. 2432-2433.) We explained our analysis thusly:
“Defendant is presently not subject to a parole and will not be absent a revocation of her
probation and commitment to prison. Only if committed to prison will defendant be
subject to a period of parole and a section 1202.45 fine.” (People v. Hannah, supra, at p.
274.) We then discussed our analysis in People v. Oganesyan (1999) 70 Cal.App.4th
1178, 1181-1186. In Oganesyan, we held that no parole revocation fine could be imposed
upon a murderer receiving a life in prison without possibility of parole sentence. We
reasoned that since the life in prison without possibility of parole sentence did not include
a period of parole, section 1202.45 was inapplicable. (ld. at pp. 1184-1185; see People v.
McWhorter (2009) 47 Cal.4th 318, 380.) In Hannah, after analyzing our analysis in

Oganesyan, we concluded: “As in Oganesyan, it would be inappropriate to impose a

2 Section 1202.45 states: “In every case where a person is convicted of a crime and

whose sentence includes a period of parole, the court shall at the time of imposing the
restitution fine pursuant to subdivision (b) of Section 1202.4, assess an additional parole
revocation restitution fine in the same amount as that imposed pursuant to subdivision (b)
of Section 1202.4. This additional parole revocation restitution fine shall be suspended
unless the person’s parole is revoked. Parole revocation restitution fine moneys shall be
deposited in the Restitution Fund in the State Treasury.”
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section 1202.45 fine, which requires the imposition of a sentence that includes a period of
parole when, as matters now stand, such a state of affairs does not exist; particularly
given the complete absence of evidence of a legislative intent that the fine be imposed
when a defendant is placed on probation. ([People v. Oganesyan, supra,] 70 Cal.App.4th
[at pp.] 1184-1185.)” (People v. Hannah, supra, 73 Cal.App.4th at pp. 274-275.)

Three other Courts of Appeal have disagreed with our analysis in Hannah that
when the execution of sentence is suspended, no parole restitution fine may be imposed.
All three cases were decided before section 1202.44 was enacted in 2004. (People v.
Calabrese (2002) 101 Cal.App.4th 79, 86-87; People v. Tye (2000) 83 Cal.App.4th 1398,
1400-1401; see People v. Andrade (2002) 100 Cal.App.4th 351, 355 & fn. 2.) In Tye,
Division Five of the First Appellate District explained its disagreement with Hannah:
“The Attorney General persuasively argues that Hannah was incorrectly decided. The
Hannah court relied upon an earlier decision in which the restitution fine under Penal
Code section 1202.45 was held not to apply to a defendant sentenced to life in prison
without possibility of parole, because ‘the [defendant’s] sentence does not presently
allow for parole and there is no evidence it ever will.” (People v. Oganesyan], supra,] 70
Cal.App.4th [at pp. 1185-1186].) Oganesyan is distinguishable: Tye’s sentence does
hold the possibility of a period of parole, as did the defendant’s sentence in Hannah, if
probation is revoked and the defendant is committed to prison. Here, in fact, when Tye
was sentenced to four years in prison, the court advised him that he would be on parole
for three years following release from prison. The fact that execution of sentence was
suspended does not negate the fact that defendant’s sentence, if ultimately executed,
includes a period of parole. [] The conclusion reached by the Hannah court makes
sense when probation is granted upon suspension of imposition of sentence, for in that
situation the defendant has not been sentenced to a prison term. When, however, as here,
a prison sentence, including a period of parole, has been imposed and only the execution
has been suspended, we conclude that Penal Code section 1202.45 applies and the
restitution fine may properly be imposed.” (People v. Tye, supra, 83 Cal.App.4th at p.

1401.) There is much to be said for the analysis in Tye. But we need not revisit our
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discussion in Hannah and compare it to the principled analysis in Tye and its progeny.
This is because in 2004, the Legislature spoke with greater clarity as to what restitution
fine is imposed when probation is granted.

In 2004, section 1202.44 was enacted which provides for the imposition of a
probation revocation fine. Section 1202.44, as originally adopted and now, states: “In
every case in which a person is convicted of a crime and a conditional sentence or a
sentence that includes a period of probation is imposed, the court shall, at the time of
imposing the restitution fine pursuant to subdivision (b) of Section 1202.4, assess an
additional probation revocation restitution fine in the same amount as that imposed
pursuant to subdivision (b) of Section 1202.4. This additional probation revocation
restitution fine shall become effective upon the revocation of probation or of a
conditional sentence, and shall not be waived or reduced by the court, absent compelling
and extraordinary reasons stated on record. Probation revocation restitution fines shall be
deposited in the Restitution Fund in the State Treasury.” The Legislature intended that
the probation revocation fine mirror the parole revocation fine. (People v. Guiffre (2008)
167 Cal.App.4th 430, 434; People v. Taylor (2007) 157 Cal.App.4th 433, 439.)

In our case, no section 1202.44 probation revocation fine was imposed.
Obviously, there was a jurisdictional obligation to impose the section 1202.44 probation
revocation fine. (People v. Woods (2010) 191 Cal.App.4th 269, 274 [if a § 1202.4, subd.
(b)(1) restitution fine imposed in a Proposition 32 case, then a § 1202.44 probation
restitution fine must likewise be imposed]; see People v. Rodriguez (2012) 207
Cal.App.4th 1540, 1543, fn. 2 [when probation is revoked, the stay of the § 1202.44
probation revocation fine must be lifted].) The question remains though as to whether
both section 1202.44 probation restitution and section 1202.45 parole restitution fines
must be imposed since the execution of sentence was suspended. Given the enactment of
section 1202.44, we conclude only the probation restitution fine may be imposed.

This is an issue of Legislative intent. There is an ambiguity in section 1202.45
which is best illustrated by the conflicting appellate court analysis. As explained in Tye,

section 1202.45 can be read to require that when execution of sentence is suspended and
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probation is granted, the parole restitution fine must be imposed. On the other hand,
section 1202.44 states that “[i]n every case where . . . a sentence that includes a period of
probation . . .” the probation restitution fine is to be imposed. And as we explained in
Hannah in 1999, there is no evidence the Legislature intended that when probation is
granted, the parole restitution fine is imposed and stayed. (People v. Hannah, supra, 73
Cal.App.4th at pp. 274-275.) Thus, there is some ambiguity as to whether a parole
restitution fine may be imposed here. Hence, we may examine extrinsic aids to
determine their application to the case before us which includes: legislative history; the
Legislature’s purposes; the context in which language is used; the entire statutory
scheme; and the evils to be remedied. (Baker v. Workers’ Comp. Appeals Bd. (2011) 52
Cal.4th 434, 446; People v. Gonzalez (2008) 43 Cal.4th 1118, 1125-1126.)

Committee reports prepared when section 1204.44 was enacted indicate the
probation restitution fine must be imposed. No committee reports state both probation
and parole restitution fines are to be imposed and stayed when the execution of sentence
is stayed as occurred here. The problem identified in the initial Senate Committee on
Public Safety report is there was a restitution fine for violating parole but not probation.
(Sen. Com. on Public Safety rep. prepared of Sen. Bill No. 631 as amended Apr. 30,
2003) p. N.) The solution identified in the Senate public safety committee report is as
follows: “Add a new section to law to require a probation revocation fine. This fine
would be imposed on all individuals who are convicted and would be collected upon any
violation of probation.” (Ibid.) Several Senate and Assembly reports and analyses state,
“Requires that a probation revocation restitution fine be assessed at the time the court
imposes sentence and judgment. . ..” (Sen. Rules Com., Unfinished Bill Analysis, Sen.
Bill No. 631(as amended Mar. 30, 2004) p. E; Sen. Third Reading Rep. on Sen. Bill No.
631 (as amended Mar. 30, 2004) p. 2; Rep. prepared for Assem. Com. on Public Safety
on Sen. Bill No. 631 (as amended Feb. 3, 2004) p. 1; Sen. Rules Com., Unfinished Bill
Analysis, Sen. Bill No. 631 (as amended Sept. 9, 2003) p. E.) Reports prepared for the
Assembly appropriations committee hearing state, “Requires a probation revocation fine

be assessed at the time the court imposes a restitution fine and makes the fine effective
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only if and when probation is revoked.” (Rep. prepared for Assembly Com. on
Appropriations on Sen. Bill No. 631(as amended Mar. 30, 2004) p. 1; Rep. prepared for
Assembly Com. on Appropriations on Sen. Bill No. 631 (as amended Aug. 18, 2003) p.
1.) Language in a Senate Rule Committee report parallels that in section 1202.44:
“Requires that in every case in which a person is convicted of a crime and a conditional
sentence that includes a period of probation is imposed, the court shall at the time of
imposing the restitution fine assesses an additional probation revocation restitution fine in
the same amount as that imposed pursuant to subdivision (b) of Section 1202.4.” (Sen.
Rules Com., Unfinished Bill Analysis on Sen. Bill No. 631 (as amended Sept. 9, 2003) p.
E.) Senate and Assembly committee reports state, “Requires that a probation revocation
fine be assessed at the time the court imposes a restitution fine pursuant to Penal Code
Section 1202.4, and provides that the revocation restitution fine shall only become
effective at the time of probation revocation.” (Sen. Third Reading Rep. on Sen. Bill No.
631(as amended Aug. 18, 2003) p. 2; Rep. prepared for Assembly Com. on Public Safety
on Sen. Bill No. 631 (as amended Apr. 30, 2003, p. 1.)

Thus, the Legislature intended that all felony probation grants include a section
1202.44 probation revocation fine when a section 1202.4, subdivision (b)(1) restitution
fine is imposed. There is no evidence the Legislature intended that three restitution fines
be imposed when the execution of sentence is suspended: a section 1202.4, subdivision
(b)(1) fine; a section 1202.44 probation revocation restitution fine which is stayed until
there is a probation violation; and a section 1202.45 parole revocation restitution fine
which is stayed until there is a parole violation. To construe the statutory framework
differently would require all three restitution fines be imposed when the execution of
sentence is suspended. But when the imposition of sentence is suspended, under this
view, only two restitution fines need be imposed. Under this hypothesis, only the section
1202, subdivision (b)(1) restitution fine and section 1202.44 probation revocation
restitution fine must be imposed (and stayed) when the imposition of sentence is
suspended. There is no evidence of such an unusual legislative distinction and intention.

(See People v. Taylor, supra, 157 Cal.App.4th at pp. 438-439 [there is no evidence of a
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legislative intent in adopting 8 1202.44 to treat suspension of imposition or execution of
sentence differently in probation cases].) Thus, the order granting probation must be
corrected to indicate the $240 revocation fine applies to the revocation of probation, if

such occurs, pursuant to section 1202.44.

IV. DISPOSITION

The judgment is modified to impose a $50 Health and Safety Code section
11372.5, subdivision (a) laboratory fee and include the additional penalties and surcharge
in part I11(A) of this opinion. In addition, the clerk’s minutes must be modified to reflect
the actual restitution fines orally imposed by the trial court. Further, the order imposing
and staying a parole restitution fine is reversed. The judgment is modified to impose and
stay a $240 Penal Code section 1202.44 probation fine. The judgment is affirmed in all

other respects.
CERTIFIED FOR PARTIAL PUBLICATION

TURNER, P. J.

We concur:

ARMSTRONG, J.

MOSK, J.
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